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IN THE SUPREME COURT OF THE STATE OF IDAHO

CHRIS DRAKOS and CHRIS DRAKOS
ENTERPRISES,
Plaintiffs/ Appellants

Supreme Court No. 47363-2019
Bingham County Case No.
CV-2018-1345

V.

GARRETT H. SAND OW and DOREA
ENTERPRISES, INC.
Defendants/ Respondents.

RESPONDENT'S BRIEF
am County.
Appeal from the District Court of the Seventh Judicial District for Bingh
Honorable Stevan H. Thompson, District Judge, presiding.

Robin D. Dunn
P.O. Box 277
Rigby , ID 83442
(208) 745-9202
rdunn@dunnlawoffices.com

Garrett H. Sandow
220 N. Meridian
Blackfoot, ID 83221
(208) 785-9300
gsandowlaw@aol.com

Attorney for Appellants

Attorney for Respondents

TAB LE OF CONTENTS

.......................... 3
Table of Cases and Authorities . . . . . . . . . . . . . . . . . . .
..........................
State ment of the Case . . . . . . . . . . . . . . . . . . . . . . . . . .
.................
State ment of the Case . . . . . . . . . . . . . . . . . . . . . . . . . .
.................
Cour se of the Proceedings . . . . . . . . . . . . . . . . . . . . . . .
.................
State ment of Facts . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

4
4
4
4

... .. .. . . .. . ..... ..... ..... 5
Issues Presented on Appeal ... ... ..... ... .. ..... .
. . . . ..... .... .. ... . . . . .. ... 5
Attorney' s Fees on Appeal .. .... . .. .. . . . .. . . .. ..

ARGUMENTS
. ... ..... ..... . ..... .... 6
Standard of Revie w .. ..... ..... ... . .. ... ..... .....
A. The District Cour t was correct in determining the
note .. . .. . ... . . 7
statute of limitations barred any claim on the promissory
not meet
B. The Distr ict Cour t was correct in finding Drakos did
services .... . .. .. 9
his burden of proof in alleging partial payments through
. ..... .. . . .. .. . ..... .. . .. . I 0
Conc lusion .. ..... ... . ..... ..... . . .. . . .. .. ....

TABLE OF CASES AND AUTHORITIES

State Case Law
Big Wood Ranch, LLC v. Water User' Ass 'n,
158 Idaho 225,345 P.3d 1015 (2015) ... .. ......... .. ... ....... . ..... ... 6
Doe v. City of Elk River,
144 Idaho 337, 160 P.3d 1272 (2007) ... .. .. ... ... ... ........ . ......... . 6
Liberty Bankers Life Ins. Co. v. Witherspoon, Kelley, Davenport & Toole ,
159 Idaho 679, 365 P.3d 1033 (2016) ...... . ..... .. ......... ...... . .. ... 6
Modern Mills, Inc., v. Havens,
112 Idaho 1101 , 739 P.2d 400 (Ct. App. 1987) . ... . ......... . . ......... ... 7
Simons v. Simons,
134 Idaho 824, 11 P.3d 20, (2000) ......... ......... . ....... ... .. .. ..... 7
Thompson v. Sunny Ridge Village Partnership ,
118 Idaho 330, 796 P.2d 539 (Ct. App. 1990) ..... ......... . . ... ......... 10
Idaho Rules of Civil Procedure and Appellate Rules
IRCP 56(c) ......... . .... ..... ... ......... ....... ... .. . ......... .. . ...... 6
Other Authorities and Statutes
Idaho Code § 5-216 ...... . ......... ......... ......... ......... ......... . ... 7
Idaho Code§ 5-238 ......... ...... . ......... ......... ...... ..... .. ... 7, 8, 9, I 0

RESPONDENT'S BRIEF ON APPEAL - 3

STATEMENT OF THE CASE

A.

Statement of the Case.
This case involves collection activity of the Plaintiffs, Chris Drakos and Chris Drakos

Garrett
Enterprises, Inc. , (hereinafter collectively referred to as "Drakos "), against the Defendants,
"). The
H. Sandow and Dorea Enterprises, Inc. , (hereinafter collectively referred to as "Sandow
District Court determined the statute oflimita tions barred collection on the promissory note.

On a

of proof
Motion to Reconsider, the District Court determined that Drakos did not meet his burden
in claiming the performance of services had effectively been payments on the promissory

note, and

thereby did not extend the statute of limitations. This appeal followed.

B.

Course of Proceedines.
The Course of Proceedings set forth in Drakos ' s Brief is accurate and will not be restated

here.
C.

Statement of Facts.
ly
All of the original relevant facts were initially uncontested in this matter and are accurate

dated May
set forth in the District Court's Decision and Order RE: Motions for Summary Judgment
analysis
20, 2019. R. ,pages 53-59. Additional facts that were disputed are accurately set forth in the
contained within the District Court's Decision and Order RE: Motion for Reconsideration
25, 2019. R., pages 73- 77.
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dated July

ISSUES PRESENTED ON APPEAL

Standard of Review on Appeal
A.

The District Court was correct in determining the statute of limitation barred any
claim on the promissory note.

B.

The District Court was correct in finding that Drakos did not meet its ' burden of
proof in alleging partial payments through services.

There are no additional issues on appeal being presented by Respondents.

ATTORN EY'S FEES ON APPEAL

The Respondents are not claiming attorney fees on appeal.
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ARGUMENTS ON APPEAL

Standard of Review
of
Summary judgme nt under I.R.C.P. 56(c) is proper only when there is no genuine issue
this Court
material fact and the moving party is entitled to judgme nt as a matter of law. On appeal,
exercises free review in determining whether a genuine issue of material fact exists and whether

the

337, 160
moving party is entitled to judgme nt as a matter oflaw. Doe v. City ofElk River, 144 Idaho
P.3d 1272 (2007).
to
This Court exercises free review over the entire record that was before the lower court
determine whether either side was entitled to judgme nt as a matter oflaw and reviews the

inferences

drawn by the lower court to determine whether the record reasonably supports those inferenc

es. Big

Ditches,
Wood Ranch, LLC v. Water User ' Ass 'n of Broadfo rd Slouth & Rockwell Bypass Lateral
Kelley,
Inc. 158 Idaho 225, 345 P.3d 1015 (2015); Liberty Bankers Life Ins. Co. v. Witherspoon,
Davenport & Toole, P.S. , 159 Idaho 679, 365 P.3d 1033 (2016).
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A. The District Court was correct in determining the statute of limitation barred any
claim on the promissory note.
As stated in the District Court' s decision, there is no dispute that a promissory note was
entered into between the parties on Novembe r 30, 2010, with a final balloon payment due no later
than August 31 , 2011 . It was undisputed that no payments were ever made on the promissory note.
Then in February, 2018, Drakos sent a note to Sandow stating, "I think you have ignored that you
owe me a large sum of money it has been 7 years." See Affidavit of Garrett H Sandow in Support

of Motion for Summary Judgment, R. , pages 17-35. Afterwards, the lawsuit to collect upon the
promissory note was filed on August 16, 2018- essentially 7 years after the balloon payment was due.
The law in Idaho is very clear. The statute oflimitati ons begins to run when a cause of action
has accrued. Simons v. Simons, 134 Idaho 824, 830, 11 P.3d 20, 26 (2000). An action upon a
written contract must be commenced within five (5) years. I.C. § 5-216. No acknowledgment or
promise is sufficient evidence of a new or continuing contract by which to take the case out of the
operation of the statute of limitations unless the same is contained in some writing, signed by the
party to be charged thereby. LC. § 5-238. The party asserting a renewal of the promise bears the
burden of proof. Modern Mills, Inc. v. Havens , 112 Idaho 1101 , 1104 739 P.2d 400, 403 (Ct. App.
1987).
In this case the statute oflimitat ions would have started to run no later than the date the final
balloon payment was due - August 31 , 2011. Accordingly, pursuant to Idaho Code § 5-216 a lawsuit
must have been filed no later than August 31 , 2016. The lawsuit was not filed until August, 2018.
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The deadline was missed by nearly two (2) years and so with the application ofldaho Code § 5-216,
this action was clearly barred.
Since this action was barred by the statute oflimitat ions, the question becomes whether the
due date was extended under Idaho Code§ 5-238. Under this code section, the statute oflimitat ions
may be extended by a new or continuing contract signed by the party to be charged. Drakos argues
that the original note is "some writing" that would fall within the meaning of J.C. § 5-238. This is
simply not the case. Certainly, the original promissory note is a writing that was signed by Sandow.
However, the operation of LC. § 5-238 is dealing with a new acknowledgment or promise to pay.
A new acknowledgment or promise would require a new writing. For Drakos to argue the original
writing is also the new acknowledgment simply does not make sense. The District Court was correct
in dismissing this argument.
Drakos also argues the language of the promissory note itself takes it out of the statute of
limitations. The original note does contain language that the Note "may be extended or renewed
without prior notice or demand." However, this is standard promissory note language that deals with
the day to day operations and timing of payments . It does not automatically extend the statute of
limitations at the creditor' s whim. Drakos did not, and still has not, cited any case law that would
support this contention. Furthermore, Drakos placed no evidence in the record that would support
this claim, and the District Court correctly ruled that Drakos had not met his burden of proof.
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B. The District Court was correct in finding Drakos did not meet his burden of proof
in alleging partial payments through services.
During the Motion to Reconsider, and now on appeal, Drakos argues that Sandow made
partial payments on the promissory note through legal services, and thereby extended the due date.
The District Court held that Drakos had not provided any evidence whatsoever that supported this
claim. The District Court was correct in its' findings as follows :

Plaintiffs have not met their burden of proof. They have not come forward with a retainer
agreement or any kind of written agreement indicating that Sandow' s work would be credited
to the interest on the Note. Plaintiffs have not provided any evidence that Sandow was paid
at all. Plaintiffs have not even provided the amount that the interest on the Note was
supposedly reduced after the credits for Sandow's work. Without any of this information,
the Court cannot find that Sandow either provided a writing or made a payment on the Note
or the interest, and therefore cannot find that the statute oflimitations was extended pursuant
to the requirements of Idaho Code § 5-238.
Decision and Order RE: Motion for
Reconsideration, dated July 25, 2019, page 4.

Not only did Drakos fail to provide any evidence of services performed in lieu of payments,
he actually provided evidence that no payments of any kind were ever made. As outlined in the Brief
in Opposition to Plaintiff's Motion for Reconsideration, in the original discovery responses made
by Drakos, he acknowledged there were no documents evidencing any sort of payments. See

Response to Interrogatory No. 2, attached to the Affidavit of Garrett H Sandow in Support of
Summary Judgment; R., pages 17-35. Drakos originally admitted that no payments had been made
on the promissory note. See Responses to Requests for Admissions 5-12, attached to the Sandow

Affidavit referenced above. Drakos originally admitted there were numerous conversations that no
payments would be made. See Responses to Requests for Admissions 13-20, attached to the Sandow
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Affidavit referenced above. There was no evidence whatsoever presented to the District Court that
would support an extension of the statute of limitations under Idaho Code § 5-238. The District
Court was correct in its' ruling.
Lastly, Drakos places some reliance on the case of Thompson v. Sunny Ridge Village

Partnership, 118 Idaho 330 (Ct. App. 1990) and urges this Court to apply the standards contained
in that case.

The issues in Thompson dealt with whether payments by one obligor would extend

that statute oflimitations with regard to a second obligor. The fact pattern in Thompson has nothing
in common with this case. The Appellant's reliance is misplaced and the District Court was correct
in dismissing this argument.

CONCLUSION
Therefore, based upon the foregoing, it is respectfully requested that the District Court's
Decision and Order Re: Motions for Summary Judgment, and Decision and Order Re: Motion for
Reconsideration be affirmed.
DATED this

Z'J,

day of December, 2019.

~

Garrett H. Sandow
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-

CERTIFICATE OF SERVICE

,>

I hereby certify that on the Z day of December, 2019, I served a true and correct copy of
the following-described document on the person(s) listed below by the following-described method:
Document Served:
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Served:

Robin D. Dunn, Esq. #2903
P.O. Box 277
Rigby, ID 83442
rdunn@dunnlawoffices.com

(
(
(
(

US Mail, Postage Prepaid
Facsimile
Hand Delivery
Courthouse Box
(X1 E-filing

G~
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